
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 1 
1 

NPCR, Inc. d/b/a Nextel Partners 1 CC Docket No. 96-45 
) 
) Petition for Waiver of  Sections 54.313 

and 54.314 of the Commission’s Rules 

To: The Commission 

PETITION FOR WAIVER - EXPEDITED ACTION REOUESTED 

Pursuant to Sections 1.3 and 1.925 of the Commission’s Rules,’ NPCR, Inc. d/b/a 

Nextel Partners (“Nextel Partners”) hereby requests waivers of Sections 54.313 and 

54.314 of the Commission’s Rules, which require state certification of Universal Service 

Fund (“USF”) High Cost Program support for non-rural and rural carriers, respectively.’ 

Nextel Partners was designated an Eligible Telecommunications Carrier (“ETC”) in the 

State of Kentucky on December 16, 2004, and seeks waivers of the foregoing rules in 

order to receive High Cost Program funding commencing on the date of ETC 

designation. 

Specifically, Nextel Partners seeks waivers of the annual state certification 

requirements set forth in Sections 54.313 and 54.314 of the Commission’s Rules that 

would otherwise require that the State of Kentucky file its annual certification of use of 

high cost funds for rural and non-rural study areas by July 1, 2004 (almost six months 

before Nextel Partners was designated an ETC) to allow for funding to commence in the 

47 C.F.R. $5 1.3 and 1.925. 

See 47 C.F.R. $5 54.313 and 54.314. 
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Fourth Quarter of 2004. Waivers of the referenced rules will enable Nextel Partners to 

begin to receive USF High Cost Program subsidies commencing on the date of Nextel 

Partners’ designation, December 16, 2004, in the rural and non-rural areas in Kentucky 

for which Nextel Partners has obtained ETC status? 

In support of this Petition for Waiver, the following is respectfully shown: 

I. BACKGROUND 

Nextel Partners is a commercial mobile radio service (“CMRS”) provider in the 

State of Kentucky and operates an advanced digital wireless network providing mobile 

telecommunications services under the “Nextel” brand name. On April 23,2003, Nextel 

Partners filed a petition with the State of Kentucky’s Public Service Commission 

(“Kentucky PSC”) seeking designation as an ETC in certain rural telephone company 

study areas and non-rural ILEC wire centers (hereafter, the “Designated Areas”)? On 

December 16, 2004, the Kentucky PSC issued an order designating Nextel Partners an 

ETC in the Designated Areas. 

11. THE NEED FOR THE WAIVERS 

Under Sections 54.313 and 54.314 of the Commission’s Rules, in order for an 

ETC to receive USF support for rural and non-rural study areas in a State that has chosen 

to exercise jurisdiction over ETC designations, the State must file annual certifications 

with the Commission and with the Universal Service Administrative Company (“USAC”) 

stating that all federal high-cost support will be used only for the provision, maintenance, 

A list of the areas in Kentucky for which Nextel Partners has been designated an 
ETC is included in Exhibit A hereto. 

See Exhibit A hereto. 
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and upgrading of facilities and service for which the support is intended.5 The annual 

certifications under Sections 54.313 and 54.314 of the Commission’s Rules, due by 

October 1, are required to make USF High Cost Program funding available for the First 

through Fourth Quarters of the succeeding calendar year. 

On December 16,2004, the Kentucky PSC submitted a certification in accordance 

with 47 C.F.R. $5 54.313 and 54.314 to both USAC and the Commission regarding 

Nextel Partners’ use of USF funds6 As a result, Nextel Partners is eligible to begin 

receiving USF support during the Second Quarter of 2005. Currently, there is no 

mechanism, however, for a newly-designated ETC such as Nextel Partners to receive 

support for the approximate three and one-half month period from December 16, 2004, 

the date Nextel Partners was designated an ETC in Kentucky, to the beginning of the 

Second Quarter of 2005 (commencing April 1,2005).’ 

According to the certification schedules set forth in Sections 54.313 and 54.314 of 

the Rules, in order for Nextel Partners to receive USF High Cost funding in rural and 

See 47 C.F.R. $ 5  54.313 and 54.314 

A copy of the Kentucky PSC certification to USAC and to the Commission is 
attached as Exhibit B hereto. On January 14, 2005, at the request of counsel to Nextel 
Partners, the Kentucky PSC entered nunc pro tunc an order that effectively replaces the 
original Appendix A to the Kentucky PSC Nextel Partners ETC designation order with a 
corrected Appendix A. See Exhibit C. 

In its recent Report and Order addressing the minimum requirements for a 
telecommunications carrier to be designated as an ETC and thus eligible to receive 
universal service support, the FCC adopted new rules enabling ETCs to be eligible for 
universal service support as of their ETC designation date, provided that the required 
certifications and line-count data are filed within 60 days of the carrier’s ETC designation 
date. As a result, newly designated carriers will no longer need to seek waivers of the 
filing deadline rules in order to receive support on a timely basis and customers of new 
designated ETCs will begin to receive the benefits of universal service support as of the 
ETC’s designation date. See Federal-State Joint Board on Universal Service, Report and 
Order, CC Dkt. No. 96-45, FCC 05-46,2005 WL 646635,y 92. However, these new 
rules are not yet effective. 
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non-rural study areas commencing December 16,2004, (which falls in the Fourth Quarter 

of 2004) the Kentucky PSC would have to have filed an annual certification for Nextel 

Partners no later than July 1, 2004.’ The Kentucky PSC did not submit the requisite 

annual certification by July 1,2004 because Nextel Partners was not yet designated as an 

ETC. As a result. waivers of Sections 54.313 and 54.314 of the Commission’s Rules are 

needed to allow Nextel Partners to receive USF High Cost Program funding for the time 

period December 16,2004 through March 31,2005. 

111. REQUEST FOR WAIVERS 

Section 1.3 of the Commission’s Rules, 47 C.F.R. 5 1.3, allows the FCC to waive 

the application of any rules for good cause shown. In addition, Section 1.925@)(3) 

provides for a waiver where it is shown that, 

(i) The underlying purpose of the rule@) would not be served or 
would be frustrated by the application to the instant case, and that a 
grant of the requested waiver would be in the public interest; or 

In view of unique or unusual factual circumstances of the instant 
case, application of the rule(s) would be inequitable, unduly 
burdensome or contrary to the public interest, or the applicant has 
no reasonable alternative! 

(ii) 

Federal courts hold that the Commission “may exercise its discretion to waive a rule 

where particular facts would make strict compliance inconsistent with the public 

interest.”” 

As noted above, strict application of the annual state certification requirements set 

forth in Sections 54.313 and 54.314 of the Commission’s Rules in this instance would 

create the unintended consequence with respect to Nextel Partners of delaying USF High 

See 47 C.F.R. 5 54.314(d)(4). 

See 47 C.F.R. 5 1.925(b)(3). 

Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990). 
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Cost support for months after December 16, 2004, the date Nextel Partners was 

designated an ETC in the State of Kentucky. Unless the waivers are granted, USAC 

would not make timely and appropriate USF High Cost Program payments to Nextel 

Partners, despite the fact that Nextel Partners has been functioning as an ETC and 

providing supported services in Kentucky since the Fourth Quarter of 2004. A delay in 

Nextel Partners’ funding due to the strict application of Sections 54.3 13 and 54.3 14 of the 

Commission’s Rules would be inconsistent with the Commission’s public policy goals of 

bringing access to mobile telecommunications technologies to all citizens. Indeed, the 

Commission has observed that facilitating access to spectrum-based, wireless and mobile 

communications technologies is “an especially important Commission goal . . . not just in 

urban markets but also in rural areas, to enable Americans who travel, reside or conduct 

business throughout the country to communicate effectively for the benefit of the general 

public interest.”” 

USF funding is vital to Nextel Partners’ ability to carry out its mission as an ETC 

because it will allow Nextel Partners to pursue the construction and upgrading of its 

network to better serve customers in the Designated Areas. Nextel Partners should not be 

unfairly handicapped, stalled or otherwise delayed in pursuing its mission as an ETC by 

the strict application of rules that were never intended to undermine the purpose of an 

ETC designation. Nextel Partners should not be denied months of USF High Cost 

I’ See In the Matter of Facilitating the Provision of Spectrum-Based Services to 
Rural Areas and Promoting Opportunities for Rural Telephone Companies to Provide 
Spectrum-Based Services: 2000 Biennial Regulatory Review Spectrum Aggregation 
Limits for Commercial Mobile Radio Services; Increasing Flexibility to Promote Access 
to and the Eficient and Intensive Use of Spectrum and the Widespread Deployment of 
Wireless Services, and to Facilitate Capital Formation, Notice of Proposed Rulemaking, 
18 FCC Rcd. 20802,20807-08,~8 (2003). 
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Program support to which it is otherwise entitled merely because the State of Kentucky 

did not file the Section 54.313 and 54.314 annual certifications by the July 1, 2004 

deadline, nearly six months before Nextel Partners was designated an ETC in Kentucky. 

Grant of Nextel Partners’ petition for waiver would clearly serve the public 

interest and is fully consistent with Sections 1.3 and 1.925(b)(3) of the Commission’s 

Rules, as well as with the Commission’s goal of competitive neutrality in USF support. 

The universal service program is intended to promote access to advanced services in 

areas where telephone subscribership has been historically low. Nextel Partners’ 

universal service program furthers this goal by providing the USF supported services to 

citizens in the Designated Areas over an advanced digital mobile nationwide network. 

High Cost Program funding will enable Nextel Partners to promptly begin upgrading and 

constructing new facilities to provide quality services to Kentucky residents. 

The limited waivers that Nextel Partners seeks are fully consistent with and 

supported by well-established Commission precedent. Indeed, the Commission has 

granted numerous similar waiver requests.” In granting such waivers, the Commission 

has identified an ETC designation date as being a “special circumstance” that warrants a 

See, e.g., Public Notice, The Telecommunications Access Policy Division of the 
Wireline Bureau Grants Petitions Requesting Waiver of Various Filing Deadlines 
Related to the Universal Service Program, 19 FCC Rcd. 16121 (rel. Aug. 19,2004); N E .  
Colorado Cellular, Inc., Petition for Waiver of Section 54.314(d) of the Commission’s 
Rules, Order, 18 FCC Rcd. 15597, 15600, 7 8 (2003); Guam Cellular and Paging, Inc., 
Petition for Waiver of Section 54.314 of the Commission’s Rules and Regulations, 18 
FCC Rcd. 7138, 7141, 7 7 (2003); RFB Cellular, Inc., Petition for Waiver of Section 
54.314(d) and 54.307(c) of the Commission’s Rules andRegulations, 17 FCC Rcd. 24387 
(2002). 
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limited waiver to allow a new ETC to file retroactive certifications so that ETC support 

can ~ommence.’~ 

Further, in granting a waiver to the State of West Virginia for the late filing of its 

certification for non-rural ETCs, the Commission reasoned that, “the potential harm that 

would be suffered by customers [of the carriers] . . . justifies a waiver.”I4 In the West 

Virginia Waiver Order, the Commission found that the loss of a quarter of USF funding 

in similar circumstances would be “egregi~us.”’~ 

Because grant of the requested waivers is fully consistent with the Commission’s 

Rules and precedent and would allow Nextel Partners to better cany out its mission as an 

ETC in furtherance of the public interest, and because a delay in receipt of funds by 

Nextel Partners could have the egregious and unintended consequence of unnecessarily 

delaying implementation of the important goals of USF high cost support, the 

Commission should act promptly to grant Nextel Partners’ requested waiver. 

IV. REQUEST FOR EXPEDITED ACTION 

Action on these waiver requests must be expedited in order to ensure that vital 

USF High Cost support to Nextel Partners can commence as soon as possible. In order to 

meet its current obligations as an ETC, Nextel Partners must be able to receive, on a 

timely basis, the support for which it is eligible upon designation as an ETC. Expedited 

action is critical because Nextel Partners has already been designated as an ETC in the 

State of Kentucky and would otherwise be required to provide, without the benefit of 

l 3  See id. 
l4  West Virginia Public Service Commission, Request for Waiver of State 
Certification Requirements for High-Cost Universal Service Support for Non-Rural 
Carriers, 16 FCC Rcd. 5784,5786 (2001) 

l5 Id. 

West Virginia Waiver Order”). 



subsidies, USF supported services for which other ETCs receive funding. Grant of the 

requested waiver would minimize economic and competitive damage caused by the delay 

in receipt of USF support. 

V. CONCLUSION 

Nextel Partners requests that the Commission waive the strict application of 

Sections 54.313 and 54.314 of the Rules to treat the Kentucky PSC’s December 16,2004 

annual certification of Nextel Partners’ use of USF High Cost Program funds as timely 

filed for purposes of allowing Nextel Partners to begin receiving USF High Cost 

subsidies as of December 16,2004. 

WHEREFORE, for good cause shown, Nextel Partners respecthlly submits that 

the requested waivers of the Commission’s Rules will serve the public interest, and 

should be granted on an expedited basis. 

Respectfully submitted, 

NEXTEL PARTNERS, INC. 

Donald J. Manning 

Todd B. Lantor 

Nextel Partners, Inc. 
4500 Carillon Point 
Kirkland, WA 98033 

(425) 576-3650 facsimile 

Vice President and General Counsel 

Chief Regulatory Counsel 

(425) 576-3660 

May 17,2005 



EXHIBIT A 

DESIGNATED AREAS IN KENTUCKY IN WHICH NEXTEL 
PARTNERS HAS BEEN DESIGNATED AN ETC 



Designated areas for which Nextel is granted ETC Desigwtim 

Rural Telephone Company Study Areas 

2604 1 2 Lewisport Telephone Company 
26041 3 Logan County Telephone Company 
260414 Mountain Rural Telephone Company 
260415 Peoples Rural Telephone Company 
260418 

1. 

South Central Rural Telephone Company 

2. Non-Rural ILEC Wire Centers 

2651 82 BellSouth - KY 

. 



269690 Kentucky ALLTEL, Inc. 



EXHIBIT B 

ANNUAL CERTIFICATION REGARDING NEXTEL PARTNERS 
SENT BY THE KENTUCKY PUBLIC SERVICE COMMISSION 

TO THE FCC AND USAC 
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Ernie Fletcher 
Governor Commonwealth of KUINC~Y 

Environmental and Public Protection Cabinet 
Public Service Commlrslon 

7 1 1 Sowu Blvd 
P 0 615 

FimL<d, KcnUcQ 40602-0615 
Tetcpkme: (sa21 564-3940 

LaJuana S. Wilcher 
-taw 

. .  
Fax: (w2)  S 4  3660 
December 16,2004 

Federal Communications Commission Office of the Secretary 
445 12th Street, SW 
Room TW-A306 
Washington, DC 20554 

CERTIFICATE OF SERVICE 

RE: Case No. 2003-00143 
NPCR, Inc. dba Nextel Partners 

I, Beth O'Donnell, Executive Director of the Public Service Commission, hereby certify that the enclosed 
attested copy of the Commission's Order in the above case was served upon the addressee by U.S. Mail on 
December 16,2004. 

- 
Executive Director 

BOD/sh 
Enclosure 



Ernie Fletcher 
Governor 

Environmental and Public Protection Cabinet 
Public Service Commission 

21 1 Sowe? Blvd. 
P.0 Box 615 

Frankfort. Kenmcky 40602-0615 
Tclcphone: (502) SM-3940 

Fax: (502) 564-3460 
December 16.2004 

Universal Service Administrative Co. 
2000 L Street, NW 
Suite 200 
Washington, DC 20036 

CERTIFICATE OF SERVICE 

RE: Case No. 2003-00143 
NPCR, Inc. dba Nextel Partners 

I ,  Beth ODonnell, Executive Director of the Public Service Commission, hereby certify that the enclosed 
attested copy of the Commission's Order in the above case was served upon the addressee by US. Mail on 
December 16,2004. 

BODlsh 
Enclosure 

Executive Directoi 



Ernie Fletcher 
Governor Commonwealth ofKmNcky 

Environmental and Public Protection Cabinet 
Public Service Commission 

LaJuana S. Wiicher 
Secretary 

211 SowcrBlvd 
P O  Box615 

Frsr.L%ri, Kmtucky 40602-061 5 
iclmhonc: (502) 5643940 . .  

Fpx: (502) 564-3460 
December 16,2004 

Universal Service Administrative Co. 
444 Hoes Lane 
RRC 4A1060 
Piscataway, NJ 08854 

CERTIFICATE OF SERVICE 

RE: Case No. 2003-00143 
NPCR, Inc. dba Nextel Partners 

i, Beth ODonnell, Executive Director of the Public Service Commission, hereby cerMy that the enclosed 
attested copy of the Commission's Order in the above case was served upon the addressee by U.S. Maii on 
December 16,2004. 

BOD/sh 
Enclosure 

Executive Director 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

PETITION OF NPCR, INC. D/B/A NEXTEL 
PARTNERS FOR DESIGNATION AS AN ) CASENO. 
ELIGIBLE TELECOMMUNICATIONS CARRIER ) 2003-00143 
IN THE STATE OF KENTUCKY 

1 

O R D E R  

On April 23, 2003, NPCR, Inc. d/b/a Nextel Partners ("Nextel") filed an 

Application for Designation as an Eligible Telecommunications Carrier ("ETC) in certain 

rural and non-rural areas of Kentucky in which it provides service. The Commission 

granted intervention requests of the Independent Telephone Group' and TDS Telecom. 

Nextel specifically requested that it be granted ETC status in service areas of Leslie 

County Telephone? Lewisport Telephone Company, Logan County Telephone 

Company, Mountain Rural Telephone Company, Peoples Rural Telephone Company, 

South Central Rural Telephone Company, certain wire centers of BellSouth 

Telezommunicatins, Inc., and Ken!uck;i ALLTEi , lnc 

~ ~ ~~~ 

' The Independent Telephone Group consists of Ballard Rural Telephone 
Cooperative Corporation, Inc.; Brandenburg Telephone Company; Coalfields Telephone 
Company; Duo County Telephone Cooperative Corporation, Inc.; Foothills Rural 
Telephone Cooperative Corporation, Inc.; Highland Telephone Cooperative, Inc.; Logan 
Telephone Cooperative, Inc.; Mountain Rural Telephone Cooperative Corporation, Inc.; 
North Central Cooperative Corporation; Peoples Rural Telephone Cooperative 
Corporation. Inc.; South Central Rural Telephone Cooperative Corporation. Inc.; 
Thacker-Grigsby Telephone Company. incorporated; and West Kentucky Rural 
Telepnone Cooperative Corporation, Inc. 

' Nextel amended its petition to exclude Leslie County Telephone. 



The Commission set up a procedural schedule in which data requests were 

exchanged, parties were allowed to submit comments, and parties were allowed to 

request a public hearing, which was requested and granted. T ~ G  Commission held the 

public hearing on May 25, 2004, and the parties subsequently filed briefs and reply 

briefs. The matter is now ripe for Commission decision. 

Discussion 

Section 254(e) of the Telecommunications Act of 1996 (“the Act”) provides that 

“only an eligible telecommunications carrier designated under Section 21qe) shall be 

eligible to receive specific Federal universal service support.”’ Pursuant to Section 

214(e)(l), a common carrier designated as an ETC must offer and advertise the 

services supported by the federal universal service mechanisms throughout the 

designated service area.4 

Section 214(e)(2) of the Act provides state commissions with the primary 

responsibility for determining ETC designations. Under Section 214(e)(6), the 

Commission may, with respect to an area served by a rural telephone company, and 

shall, in all other cases, designate more than one common carrier as an ETC for a 

designated strvice 2rea, con&ister,; witi, ;he ~ U D I I G  iD.,kicsi, ca’i.veirience, and necessity, 

so long as the requesting carrier meets the requirements of Section 214(e)(l).5 Before 

47 U.S.C. § 254(e). 

47 U.S.C. 5 .214(e}(?). 

47 U.S.C. 5 214(e)(6). 
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designating an additional ETC for an area served by a rural telephone company, the 

Commission must determine that the designation is in the public interest6 

An ETC petition must contain the following: (1) a certification 'that the petiticner 

offers or intends to offer all services designated for support by the Commission pursuant 

to Section 254(c); (2) a certification that the petitioner offers or intends to offer the 

supported services "either using its own facilities or a combination of its own facilities 

and resale of another carrier's services"; (3) a description of how the petitioner 

"advertise[s] the availability of [supported] services and the charges therefore using 

media of general distribution"; and (4) identification of its study area if the petitioner 

meets the definition of a "rural telephone company" pursuant to Section 3(37) of the Act, 

or, if the petitioner is not a rural telephone company, a detailed description of the 

geographic service area for which it requests an ETC designation from the Commission. 

The intervenors' brought up a new argument in the post-hearing brief against 

allowing Nextel's petition to be an ETC. The intervenors argue that Nextel is not 

properly registered as a corporation to do business in the state of Kentucky under 

KRS 365.015(2)(a) and has not filed the appropriate documents with the Secretary of 

8&? for 3r! aszdm& !:&;e, "Ncx?el Partns-is." Nextel asserts in its reply brief :hat it 

has filed the appropriate documents with the Secretary of State and that the name 

"Nextel Partners" is registered with NEXTEL WIP Lease Corp. NEXTEL WIP Lease 

The intervenors that actively participated in this proceeding and that are 
refereqcsd thoughout this memo refer tn I ogan Telephone Coopere!lve, Inc.. Mountain 
Rural Telephone Cooperative Corporation, Inc., Peoples Rural Telephone Cooperative 
Corporation, Inc., South Central Rural Telephone Cooperative Corporation, Inc., and the 
Independent Telephone Group. 

7 
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Corp. is under the same corporate ownership as NPCR. Inc. The Commission finds 

that the applicant is properly registered to do business in the state of Kentucky. 

Sffehia the Services Desianated for SUDDO~? 

Nextel hss  demonstrated through the required certifications and related filings 

that it now offers, or will offer upon designation as an ETC, the services supported by 

the federal universal service mechanism. As noted in its petition, Nextel is authorized to 

provide cellular radiotelephone service in the 800 MHz band. Nextel certifies that it now 

provides or will provide, throughout its designated service area, the services and 

functionalities enumerated in Section 54.101 (a) of the Federal Communications 

Commission's ("FCC") rules. Nextel has also certifed that, in compliance with rule 

section 54.405, it will make available and advertise Lifeline service to qualifying low- 

income consumers. Furthermore, Nextel has made commitments that closely track 

those set forth in the Virginia Cellular Order' and Highland Cellular Order? including: 

(1) annual reporting of progress toward build-out plans, unfulfilled service requests, and 

complaints per 1,000 handsets; (2) specific commitments to provide service to 

requesting customers in the area for which it is designated, including those areas 

' Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition 
for Designation as an Eligible Telecommunications Carrier for the Commonwealth of 
Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, 19 FCC Rcd. 1563 
(2004) (Virginia Cellular Order). 

Federal-State Joint Board on Universal Service, :!ahland Cellular, Inc. Petition 
fw Designatien FF a!? Eligible Telecon?munics!ions Garner for the Commonwealth 0' 
Virginia, Memorandum Opinion and Order, CC Docket NO. 9645, 19 FCC Rcd. 6422 
(2004)(Highland Cellular Order). 
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outside existing network coverage; and (3) specifc commitments to construct new cell 

sites in areas outside its network coverage.” 

The i nkwnors  aFgue that Nextel does not provide service throughout the rural 

area in which it seeks designation as an ETC. Signal propagation maps support, and 

Nextel admits, that it is unable to provide service at this time to all areas. The FCC has 

determined that a telecommunications carrier’s inability to demonstrate that it can 

provide ubiquitous service at the time of its request for designation as an ETC should 

not preclude its designation as an ETC. Moreover, Nextel has committed to improve its 

network and reach out to areas that it does not currently serve. 

The intervenors argue that Nextel fails to offer supported services, such as the 

Lifeline and Link-Up programs, and suggest that the participation rate in LfelineAink-Up 

will not increase even if Nextel were to offer the associated discounts. Nextel states 

that it will participate in the Lifeline and Link-Up programs and will otherwise comply 

with all Commission rules governing universal Service programs. Based on a review of 

the record, the Commission finds that Nextel has demonstrated that it now offers, or will 

offer, once designated, the services suggested by the federal universal service 

mec;nanisin. 

Offerina the Supported Services Usina a Carrier’s Own Facilities 

Nextel states that it intends to provide the supported services using its existing 

network infrastructure. Nextel currently provides the service using its facilities-based 

digital network infrastructure and licensed CMRS spectrum in Kentucky. The 

Nextel has provided detailed information on how it will use universal service 
support to construct cell sites throughout the area in which it is designated as an ETC. 

-5- Case No. 2003-00143 



intervenors argue that Nextel may be unable to serve throughout the service areas of 

the rural carriers and that the assertions of the applicant have not been supported with 

either cost studies cr capital p 1 z x - t ~  prjvids sewice. 

Section 214(e)(4) explains that a secondary ETC may he required io “ensure that 

all customers ... continue to be sewed” should a primary ETC (Le., incumbent LEC) 

“cease providing universal service in an area served by more than one eligible 

telecommunications carrier.” The implications are that ETC status has signifcant 

potential obligations if universal service to end-users ever becomes compromised. 

The Commission finds that Nextel has demonstrated that it satisfies the 

requirement of Section 214(e)(l)(A) that it offer the supported services using either its 

own facilities or a combination of its own facilities and resale of another carrier’s 

services. The Commission will monitor the progress of Nextel’s build-out and ability to 

serve its customers through regulatory reports detailed later in this Order. 

Advertising Supported Services 

Nextel has demonstrated that it satisfes the requirement of Section 214(e)(l)(B) 

to advertise the availability of the supported services and the charges therefore by using 

media of general distribution. ’Ine intervenors, however, contend that Nexte! does not 

direct its advertising directly at consumers in the rural areas and only focuses on major 

metropolitan areas. In its petition, Nextel states. that it currently advertises the 

availability of its services and will do so for each of the supported services on a regular 

basis in newspapers, magazines, television, and radio in accordance with Section 

54.201(d)(2) of the FCC’s ru4es. Nextel has provided lists of its advertising that show it 

does advertise throughout the state and the rural areas. The Commission finds that 

-6- Case No. 2003-00143 



Nextel has demonstrated that it will advertise the availability of suggested services and 

charges therefore. 

Norl-Rural Studv Areas 

The FCC previously has found designation of additional ETCs in areas served by 

non-rural telephone companies to be per se in the public interest based upon a 

demonstration that the requesting carrier complies with the statutory elgibility 

obligations of Section 214(e)(l) of the Act." The Commission believes that Nextel's 

public interest showing here is sufficient, based on the detailed commitments Nextel has 

made to ensure that it provides high-quality service throughout the proposed rural and 

non-rural service areas; that is, if Nextel has satisfied the more rigorous public interest 

analysis for the rural study areas, it follows that its commitments satisfy the public 

interest requirements for non-rural areas. 

Rural Studv Areas 

In considering whether designation of Nextel as an ETC in areas served by rural 

telephone companies will serve the public interest, the Commission must consider 

whether the benefits of an additional ETC in such study areas outweigh any potential 

harm. In de:ermining whether designation of a compelitivb ZTC in a rural teiephone 

company's service area is in the public interest, the Commission must weigh the 

benefits of increased competitive choice, the impact of the designation on the universal 

service fund, the unique advantages and disadvantages of the competitor's service 

offering, any commitments made regarding quality of telephone service, and the 

See, e.g., Ceilco Partnership d/b/a Bell Atlantic Mobile Petition for Designation 
as an Eligible Telecommunications Carrier, Memorandum Opinion and Order, 
CC Docket No. 9645,16 FCC Rcd. 39 (2000). 

-7- Case No. 2003-00143 



competitive ETC’s ability to satisfy its obligation to serve the designated service areas 

within a reasonable time frame. 

The Commission fir?ds that Nextel’s universal service offerix will provide a 

variety of benefits to customers. For instance, Nextel has committed to provide 

customers access to telecommunications and data services where they do not have 

access to a wireline telephone. In addition, the mobility of Nextel’s wireless service will 

provide benefits such as access to emergency services that can mitigate the unique 

risks of geographic isolation associated with living in rural communities. Moreover, 

Nextel states that it offers larger local calling areas than those of the incumbent LECs it 

competes against, which could result in fewer toll charges for Nextel‘s customers. 

Further, Nextel has made service quality commitments comparable to those made by 

petitioners in the Virginia Cellular Order and Highland Cellular Order, including 

compliance with the Cellular Telecommunications Industry Association (“CTIA”) 

Consumer Code for Wireless service.” 

’’ CTIA. Consumer Code for Wireless Service, available at htto:/hnnnnnr.wow- 
com.com/pdf/The Code.pdf. Under the CTIA Consumer Code, wireless carriers agree 
to: (1) disclose rates and terms of service to customers; (2) make available maps 
showing where service is generally available; (3) provide contract terms to customers 
and confirm changes in service; (4) allow a trial period for new service; (5) provide 
specific disclosures in advertising; (6) separately identlfy carrier charges from taxes on 
billing statements; (7) provide customers the right to terminate service for changes40 
contract terms; (8) provide ready access to customer service; (9) pron;$:y respond io 
consumer inquiries and complaints received from government agencies; and (10) abide 
by policies for protection of consumer privacy. 
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Public Interest Analvsis 

In determining whether the public interest is served, the burden of proof is upon 

the ETC appli~ant.'~ Nextel asserts that granting ETC designation to Nextel wiil 

provide rural consumers the benefits of competition through increased rh ices  and 

further the deployment of new telecommunications services. It also asselts that 

granting the request will not harm consumers. The Commission finds that Nextel has 

satisfied the burden of proof in establishing that its universal service offering in this area 

will provide benefits to rural consumers. 

Certification in Desiqnated Service Areas 

The Commission finds that Nextel should be certified to receive Universal 

Service Fund support for the current certification period as an ETC in the service areas 

served by non-rural telephone companies, as designated herein. The Commission also 

finds that Nextel should be certified to receive Universal Service Fund support for the 

current certification period as an ETC in the service areas served by rural telephone 

companies, as designated herein. Nextel's service area for each rural telephone 

company encompasses that company's entire study area. 

Reoulaiurr Oversiqhi 

Separately, and in addition to its annual certification filing under rule sections 

54.513 and 54.314. Nextel has committed to submit records and documentation on an 

annual basis detailing: (1) its progress towards meeting its build-out plans; (2) the 

number of complaints per 1,000 handsets; and (3) information detailing how many 

- 
"See Highland Cellular Order.19 FCC Rcd. at 6431, fi 20; Virginia Cellular 

Order, 19 FCC Rcd. at 1574-75, 7 26. 
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requests for service from potential customers were unfuffilled for the past year. The 

Commission will require Nextel to file this information and make available to the 

Commission any other information as it relates to service. The information shall be filed 

in the ;:cord of Administrative Case No. 38114 by September 1 of each year. 

IT IS THEREFORE ORDERED that: 

1. Nextel shall be designated an ETC in the geographic areas requested and 

as listed in Appendix A, attached hereto and incorporated herein. 

2. Nextel shall offer universal support services to consumers in its service 

area. 

3. Nextel shall offer these services using its own facilities or a combination of 

its own facilities and resale of another carrier's services, including services offered by 

another. 

4. Nextel shall advertise the availability of and charges for these services 

using media of general distribution. 

5. Nextel is hereby certified as complying with the FCC's criteria, in 

accordance with 47 U.S.C. § 254(e). and therefore eligible to receive Universal Service 

Fund SUP DO^^ for ?he current certificatim perbd. 

6 .  By September 1. ZOOS, and each September 1 thereafter, Nextel shall 

make its annual certification filing in Administrative Case No. 381 and shall submit 

additional records as described herein. 

Adnilllstldttve Case So. 381, A Certification of the Carriers Receiving Federal 14 

Universal Service High-Cost Support. 
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7. A copy of this Order shall be served upon the Federal Communications 

Commission and the Universal Service Administration Company. 

Done at Frankfort, Kentucky, this 16th day of December, 20011. 

By the Commission 

Commissioner W. Gregory Coker did not participate in the deliberations or 
decision concerning this case. 

AlTEST: 

/&: Ad+>& 
Executive Director 
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APPENDIX A 

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE 
COMMISSION IN CASE NO. 2003-00143 DATED December 16, 2004. 

Designaied areas for which Nextel is granted ETC Designation 

1. Rural Telephone Company Study Areas 

260412 Lewisport Telephone Company 
260413 Logan County Telephone Company 
260414 Mountain Rural Telephone Company 
26041 5 Peoples Rural Telephone Company 
26041 8 South Central Rural Telephone Company 

2. Non-Rural ILEC Wire Centers 

2651 82 BellSouth - KY 

"_ - .. _-._..-..^__I_. I 
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EXHIBIT C 

JANUARY 14,2005 ORDER BY THE KENTUCKY PUBLIC 
SERVICE COMMISSION CORRECTING THREE 

TYPOGRAPHICAL ERRORS CONTAINED IN APPENDIX A TO 
THE ORDER GRANTING NEXTEL PARTNERS APPLICATION 

FOR DESIGNATION AS AN ETC 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

PETITION OF NPCR, INC. D/B/A NEXTEL 
PARTNERS FOR DESIGNATION AS AN ) CASENO. 
ELIGIBLE TELECOMMUNICATIONS CARRIER ) 2003-00143 
IN THE STATE OF KENTUCKY 

) 

) 

O R D E R  

On December 16, 2004, the Commission granted the request sought by NPCR, 

Inc. d/b/a Nextel Partners ("Nextel") to become an eligible telecommunications carrier. 

By letter received December 28, 2004, Nextel advised the Commission that the 

appendix to the December 16 Order, listing the designated areas for which Nextel is 

granted eligible telecommunications carrier status, contained three typographical errors. 

Appendix A should be reissued. 

The Commission HEREBY ORDERS, to be entered nunc pro tunc, that Appendix 

A, attached hereto and incorporated herein, be substifluted for the December 16, 2004 

sp:pcndix. 

Done at Frankfort, Kentucky, this 14th day of January, 2005. 

By the Commission 



APPENDIX A 

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE 
COMMISSION IN CASE NO. 2003-00143 DATED January 14,  2005. 

Designated areas for which Nextel is granted ETC Dasigh-?ion 

Rural Telephone Company Study Areas 

260412 Lewisport Telephone Company 
26041 3 
260414 Mountain Rural Telephone Company 
26041 5 
260418 

1. 

Logan County Telephone Company 

Peoples Rural Telephone Company 
South Central Rural Telephone Company 

2. Non-Rural ILEC Wire Centers 

2651 82 BellSouth - KY 
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W Allcn Gillvm 
Mountain Rural Telephone Coop Con. 
Iba Mountpln 7:lcphonc Lcn; Z~rtancc 
405 Main S u m  
P 0 Box399 
U s 1  Libmy, KY 4 1 4 7 2 4 3 9  

Honorable Ronald J 1 ~ 1 s  
AUOnlcy5LaW 
catlam B F k h c .  PLLC 
3221MStrc:t,NW 
Washmgton. Dc 20007 

Honorable Keith M m a n  
Attorney 5 Law 
Frost, Brown. Todd, LLC 
250 W m  Main S u a  
Suitc 2700 
k i n g t o &  KY 40507 

Auomcy at Law Philip R Schenkcnbcrg 
Honorable 
Bnggs and Morgan, P A  
2200 First National Bank Buildma 

Jeff Handlcy 
Manager-Rcvcnuc & E m i n s  
Salem Tdcphnv Company 
do TDS-Tc lm Southus1 Division 
9737 Cogdill Road 
Suite 230 
Knoxvillc. 'IN 37932-3374 

Honanble lmcs Man Liebman 
Aumcy a1 Law 
Licbmm B Liebnun 
403 West Main S m  
P. 0. Box 478 
FlankJon KY 40602 

MI Strvr R Mawery 
V i u  Prcridml-External AKam 
KcnNcly ALLTEL, h e  
P 0 Box 1650 
kmgton, KY 40588-1650 

Univmd Service Adminirtntive Co. 
2000 L street, Mu 
Suits 200 
Washington, DC 20036 

Fcderal C@mmunrcations Cornmiwon 
oflicc of Ihc sccraaq 
445 12th S a s q  SW 
Room TW-A306 
Warhinpon. Dc 20554 

< I  
Honmbk Lindsey W Ingran, Jr 
~ ~ m n ~ y  a h w  
%di lkcun I: F u i  iip 
300 wnt Vlm smn 
Suiw2100 
Lcxin(toll, KY 40507-1801 

Dondd 1 Manning 
V i s  h i d c n t  & C h m I  Ccunwl 
-. 
4500 carillon Point 
Kikland, WA98033 

Hononbk Jumr P&rk Jr. 
F m R  B m ,  Todd. LLC 
250 Wm Mainsum 
Suiw27W 
Lsxinpon, KY 40507 

Univslll Scsvioc Adminimative Co 
444 Har h e  
RRC4AIMO 
Piscanway. NJ 08854 

This is the Service List for Case 2003-00143 
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